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his son from lodging police report of the
first incident and co-accused Yashpal had
played the role of exhortation which also
could not be dislodged by the defence
side. Thus the accused has clearly
committed culpable homicide amounting
to murder punished under section 302
IPC and that the intention to kill the
deceased was proved beyond any shadow
of doubt by leading ocular evidence of
PW-1 and PW-2, medical evidence and
the expert opinion.

47. At this stage, we have also
perused the trial court judgment and find
that the reasoning given by the trial court is
perfectly just and proper and we, on our
own appreciation of evidence on record,
find no merit in the present appeal and the
same is accordingly dismissed. The
conviction of surviving appellant Dheer
Singh is confirmed.

48. While reserving the order we have
stayed the execution of the Non Bailable
Warrants issued against the appellant- Dheer
Singh vide order dated 20.03.2025. Since the
appeal has been dismissed and conviction and
sentence awarded by the trial court has been
confirmed by us, his bail bonds are cancelled
and sureties are discharged. The Chief
Judicial Magistrate, Saharanpur is directed to
take the appellant Dheer Singh into custody
and send him to jail to serve out the sentence
awarded by the trial court and confirmed by
us.

49. Let a copy of this order be

communicated by the Registrar
(Compliance) to the Chief Judicial
Magistrate concerned for compliance

within a week.

50. The Chief Judicial Magistrate,
Saharanpur is also directed to send his

compliance report within one month to this
Court.

51. Lower court record be sent to the
concerned Court forthwith.
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Procedure, 1973 - Section 374 - The
Evidence Act,1872 - Section 106-Conviction
under Sections 147, 302 read with Section 149
of IPC and sentence of life imprisonment by the
Trial Court---Burden to show as to what
happened after the accused persons taken the
deceased to their house and subsequently the
dead bodies were recovered from the house of
the appellants would shift on the accused as
these facts were only within the knowledge of
accused and they failed to discharge the burden
u/s 106 of the Evidence Act---There was no
question from the side of the defence as to
whether it is a case of strangulation or hanging.
In the post-mortem report, both hyoid bone
were fractured and the defence has admitted
that both the deceased were murdered---It is
established law that a man can tell a lie but
circumstances cannot. Even the witnesses who
later on turned hostile have admitted that both
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the deceased person were killed. Though they
have deposed that some unknown persons had
killed the deceased but they have not attributed
any motive on those unknown persons for killing
the deceased. The accused had sufficient motive
as they felt dishonoured because of the love
affair of their daughter/sister with deceased-
Sarafat and, therefore, they killed both of them.

That once the examination-in-chief as well as
cross examination of the witnesses are already
recorded and their evidence is complete,
thereafter, if charges are
altered/amended/added, the Trial Court should
restrain itself from permitting the de novo trial
so as to enable the said witnesses to discard
their earlier depositions. In such circumstances,
the Trial Court should permit the witnesses to
depose only with respect to the altered/
amended/ added charges---The impugned
judgment of conviction and order of sentence
are confirmed. (Para 43, 54, 60 to 64)

Appeals dismissed. (E-15)
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1. Heard Sri Ajay Kumar Mishra,
learned counsel for the accused-appellants,
Sri Prem Shankar Prasad, learned A.G.A.
for the State-respondent and perused the
record.

2. The above noted appeals have been
filed against the judgment of conviction
dated 7.1.2013 and the order of sentence
dated 8.1.2013 passed by Special Judge
(Prevention of Corruption Act), Meerut, in
Sessions Trial No.358 of 2006 (State vs.
Ibrahim and others) wherein the Trial Court
has convicted accused-appellants under
Sections 147, 302 read with Section 149 of
IPC and sentenced them to life
imprisonment under Section 302 read with
Section 149 of IPC with fine of Rs.10,000/-
, in case of default in payment of fine,
further to undergo one year imprisonment
and for two years’ imprisonment under
Section 147 of IPC.

3. The Trial Court’s record is received
and paper books are ready. With the
assistance of learned counsel for the
parties, the entire evidence is re-scrutinized
and re-appreciated.

4. The prosecution story is that
informant- Raees Ahmad, brother of
deceased-Sharafat, had given a written
report at the concerned police station
stating therein that the house of accused-
Ibrahim is in front of his house. Accused-
Ibrahim and his family members
complained to the informant that his
brother, Sharafat, had an illicit relationship
with his daughter, Soni, therefore, the
informant must send his brother out of
village otherwise they would face dire
consequences. On these facts, informant
proposed marriage of his brother with Soni
but the accused-appellants denied the
proposal and kept a grudge against the
informant’s  family. = Thereafter, on
05.02.2006, accused-Ibrahim along with his
six sons and two other persons, carrying
guns, sticks and axes came assaulting their
daughter/sister, Soni, and abducted Sharafat
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from his home. Thereafter, they killed
Sharafat.

5. The informant regarding incident
dated 05.02.2006 which occurred at about
11:00 PM. (Night) lodged a First
Information Report on 06.02.2006 at 02:30
A.M. (night) while police station was at a
distance of about of 6 KM.

6. The First Information Report was
lodged as Case Crime No. 16 of 2006 under
Sections 147, 148, 149, 302 IPC at Police
Station- Bahsuma, District- Meerut.

7. The First Information Report was
lodged against Ibrahim (father of deceased-
Soni) and his six sons, namely, Farukh,
Mussarat, Ayub, Sannuar, Kayoom,
Shaukin and two unknown persons in
presence of eye-witnesses i.e. informant
namely, Anvar, Liyagat Ali, Yameen, Jiju.
The incident took place at night and was
seen in the artificial lights i.e. Gas Lamp
and Torch Light as mentioned in the F.I.R.
The place of occurrence is inside the house
of the accused-appellants.

8. The motive was that deceased-
Sharafat was having illicit relation with the
daughter of the informant, Soni, which
was diminishing the reputation of the
accused-appellants, who happened to be
neighbours of the informant.

9. S.I. Resham Singh (P.W.-4)
reached on the spot and found two dead
bodies which were of Soni and Sarafat, in
the house of the accuse-appellants. He
prepared panchayatnama/inquest report of
deceased-Sharafat on 06.02.2006 at 03:30
A.M. (night) in artificial light in presence
of witnesses namely, Ehsan, Jijudin,
Shyam Lal Pradhan, Mahkar Singh and
Mustkeem. In the panchayatnama/Inquest

Report, the dead body was shown to have
been found inside the room of the house
of the accused-appellants and in the
opinion of the witnesses of the
panchayatnama/inquest report, deceased-
Sharafat died due to injuries caused on
the person of Sharafat.

10. This witness (PW-4) also
prepared panchayatnama/inquest report of
deceased-Soni on 06.02.2006 at 05:15
A.M. in presence of the witnesses of the
panchayatnama and in the opinion of the
witnesses, deceased-Soni died due to
assault and throttling.

11. Devendra Kumar (PW-9), the
Investigating  Officer, recorded the
statement of Constable Prem Singh (P.W.-
5) who was the writer of chick F.LLR.,
under Section 161 Cr.P.C. while P.W.-5
deposed during trial that contents of the
chick F.ILR. were written by him as per
the written and signed report given to the
police by the the informant.

12. The Investigating Officer (PW-
9) on 06.02.2006 prepared site
plan/Naksha Nazari as dead body of
deceased-Soni was found on the bed/cot
lying at place “A” i.e. inside room of the
house of the accused-appellants, while
dead body of deceased-Sharafat was
found lying at place “B” which was also
inside room of the same house of the
accused-appellants.

13.  The 1.O./P.W.-9 on 06.02.2006
arrested accused Farukh and Musarrat and,
from  their  possession, the [LO.
recovered/discovered two sticks and one
tippet (chunni) and mentioned in the
recovery memo that the public due to fear
refused to be the witnesses of the recovery
memo.
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14. The post-mortem was conducted
by the Doctor P.W.-3, Dr. S.P. Singh on
06.02.2006 at 04:30 P.M. on the person of
deceased Soni aged about 16 years. Both
her hyoid bones were fractured with
following external injuries:

“(1) Ligature mark on front of
neck 22 cm x 1 cm, 3 cm away from rt ear 6
cm below to chin, 7 cm below to left
ear.

(2) Multiple abraded contusion in
an area of 3 cm x 2 c¢cm on front of center
partof  forehead

lips lightly cyanosed

Both hyoid bones fractured

Both lungs blooded

Cause of death asphyxia as a
result of ante-mortem hanging”

15. Dr. S.P. Singh (PW-3) in his
deposition mentioned cause of her death as
under :

"gaF 1 7 05.02.06 7 ¥ 11 =
39 YRR W 3T =0 % HR 41 69 o1l I g

FmgeiagE ol Ligature mark T wt sroan
It YR F Tt aeg 4 7T e B

16. The post-mortem of deceased-
Sharafat, aged about 22 years, was also
conducted by Dr. S.P. Singh (P.W.-3) on
06.02.2006 at 05:00 P.M. and in the post-
mortem report, he has mentioned that there
are fracture of 2 to 11 ribs (right side), right
lungs lacerated with following external
injuries :

“(1) Bleeding from nose and
mouth

(2) Abraded contusion 4 cm x 3
cm on left eyelid.

(3) Contusion 4 cm x 3 cm on
right eyelid.

(4) Abrasion 1 cm x 15 cm on
upper part left chick just below the the left
eye.

(5) Multiple abrasion on front of
chest 26 cm x 30 cm of measurement

(6) Contusion 6 cm x 2 cm on
upper lip

(7) Multiple abraded contusion
16 x 8 on front side of left thigh.

(8) Contusion 6 cm x 6 cm on
right thigh

Cause of death haemorrhage and
shock.”

17. Dr. S.P. Singh (PW-3) deposed in
the court. Relevant extracts of his
deposition read as under :

ST wierr

et waterai 2 @ 11 TR a% # BFas]
$S Fi forect! WU G | ALY o1 T FHST AHA ol
Wieltaa g d  @oue ol Fad 4 500 ml g7 Fig
o @ta 16/16 o 391 % e o s 5 100
T 3791 @1 HISE o1 Biet 71 Alal 7 i q 7 97
g7 o fax 1300 zm daes o foarm srar ua
371 o1l feparst et o SR 9 o1 Wit 80 A

9 911 feret 250 7 e AT @it 4

7 H FRO

TaF H g G F HAleF 78 5 9 qE
& FRT 53 oAl

TaF F IRR FH Gl TG FT Al T
3t S € A1 GHE &1 FaF % IR W A 9IS §eg &
forg wafa ot aear 05.02.06 7 afr 11 a5 37 =iet &1
T G 91| W4 Tresed RAe ¥6 faesed & a0 ®

S AR $ 7T ol M d@d  g&ael 4 8 veuf &-2
g7 "

18. The .O./P.W.-9 after investigation
prepared and submitted charge-sheet under
Sections 147, 148, 149, 302 IPC against all
seven named acused-appellants implicated
in the F.I.LR. The Judicial Magistrate took
cognizance and thereafter committed the



4 All. Ibrahim Vs. State of U.P. 849

case to the court of learned Sessions Judge
after compliance of Section 207 Cr.P.C.

19. The case was registered as S.T.
No. 358 of 2006 (State vs. Ibrahim and
others) under Sections 147, 148, 302, 149;
Police Station Bahsuma, District- Meerut
but the learned Trial Court only framed
charges under Sections 147, 302/149 IPC
on 17.08.2006. The accused-appellants
pleaded not guilty and sought trial.

20. The prosecution, in order to prove
its case, has adduced many documentary
evidence, namely, FIR. (Ex.Ka.l17),
Written Report (Ex.Ka-1), Recovery Memo
of Danda & Lungi (Ex.Ka-16), Postmortem
Report of deceased Soni (Ex.Ka-3),
Postmortem Report of deceased Sarafat
(Ex. Ka-2), Panchayatnama of Sarafat (Ex.
Ka-4), Panchayatnama of deceased Soni
(Ex. Ka-10), Charge-sheet (Ex. Ka-20) &
Site Plan (Ex.Ka-19) and has examined as
many as 9 witnesses namely, PW-1, Raees
Ahmad, PW-2, Anwar; PW-3, Dr. D.P.
Singh; PW-4, Resham Singh; PW-5, Prem
Singh; PW-6, Jiju; PW-7, Liyakat Ali; PW-
8, Yameen; and PW-9, Devendra Kumar.

21. After completion of Examination-
in-chief and cross-examination of P.W.-1
and P.W.-2, the then Presiding Officer
amended charges on 21.05.2010 under
Sections 504 and 506 IPC and instead of
permitting deposition with respect to
Sections 504 and 506 IPC, allowed de novo
trial i.e. under Sections 147, 149/302, 504
and 506 IPC.

22. The examination-in-chief and
cross-examination of P.W.-1 and 2 was
recorded on 6.6.2009, 12.1.2009, 21.1.2009
& 4.3.2009. Till then, they had supported
the prosecution case. On 7.6.2010 &
14.12.2011, just after the charges were

amended i.e., on 21.5.2010, they were once
again called to depose and then they
became hostile.

23. Races Ahmed (PW-1), the
informant of the case in hand, on 6.1.2009
deposed as under :

“araft o TeHe TH/A TR @i g He
41 a9 AR/ T SR |G AT TEGHT AT 7
ey &AW R Aieeme ifeH, wed, 1Eid,
IS, TR, FHH 9 IMh Tt TR M o @ A 2
fao 5.2.06 %1 ufx 11 o<t 37 &l giewmm 2t a3
AT % @ e @ AW W TEE g g F,
A &< T doem o g A dehl | b fed g
TAT 98 FEd g4 A foh Well o IR6A & TeAd a4 gl
A JRMl TS FEA 2 S AL A3 IHT N AW H
SEEEd died g9 ERRW F a9 W o T A R A
IOHT F W G B A T ) W T ew W ot 3
AT T BHT AN S o 3T 0 T ol
YA F | N (FToweT) T A I g

e 9 2= T UIHT F g 3@ 71 O W I, forame,
I, S, e 3 7% e W F o H AR H 90
<@ 3 |l Ao 4 5 9TE IR 1 SO R OH o
TR T SR S| T | S off g e off

o o o oSt O GHF dh B AT T 31 TR
@ o1 39 FHRO GHT AT TR HT SR Tho 3o 3No
B qeli | 2 R

AN 1 7aH foaga s W F a2 qT
T} forredt 1 21 o ¥ w0 o7 T v snfew
36 ANER ATl 4 e R A offl o JRei IR
* TN ASHl W & TAq w2 qH AN IR
i § SITET AT &7 ST SRl TTerd 31T 81|

T G EH AU INHA o (HehTe ol TS SR
TShT Wt | ehTE S o T o St 3R e w9 SR
ISR T IRER SR TRER | ST 9 < o)

TaTE 3 ATt e @0 536 1 @ e 6
Ig TR A M H Fo qELd Al T / AT TSt THH
O T ATt | i 7 g forarlt ot g3 geda (o wer)
T TR T TGH GAT AT (Fo %el) T T J@H 39
T A (FToT) U TEATER o | 36 W qELd Al
o TETER 21 38 W et - | < T
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36 e T TR UM TR o7 S ARt I o
(o ®2T) W HHSHT HEH FHAT ATl (Flo F2T) A
AR T 9T AT (Flo FeT) T AN = % 3R 4 o
fied 5T (FTo FeT) & T Al

EWHWF%WD (FTo Wer), Wﬂ S, EE A
HihA R H B 2l ARgw e I AT
YT F T § AT § el At 81 59

FIUT G FTaTerd o Jufkerd &t 81"

24. This witness remained consistent
in his cross examination dated 12.1.2009.
The relevant extracts of his depositions
read as under :

"gieSE B WS 2 BRE, e, IS,
TR, FFW T WA & T o gorfen kS R A
aft T AR AR s R

B FSEA FI ST 8| T W @ ¥ 2
% 3¢ FoR quld ol ¥ S et gula el ¥ 4Q
Telt foet 31 & ot aelit T foreht 2?1 # forear wer
ST | $9 HeA % W H g |4 w0 s o
foraTa gue o & form om AU e iy ¥ O 5. 5
T TR oM o W T e gsaad w0 9| e
I Fed & S e it Teha Bt 21 g3 vee & ar o foR
i it Tha #1 o Fad 2 g A T 5 fem fR
HITST O A T A e O A o9 T 7 S T
T o 5 omg & o T o7 39 6T U 9 oTTeey
T A fa St @SR AN A e dar St w aart of
Ear Sft ¥ Sarft gt me T forar om 3= wR
fop it 1 Sorar § 9w Rt foram atem St &1 9w
fire ae & 9 W e ™ 9 e St o off 89 '
Fart offl g St T S 89w Jart off a' foret off
3 ¢ el A i st 1 3 & offy

o W &, ITedE, Tae 7 & J w9
T SNT ¢ & T 9| TER i O HiE B feheliiex
1 gl TR T AT AW WA & A F He a5 T Al
T @ o T ASF UEh © Fo geH o gt offl W
e AT TEHT g ¥ 9 W e 15 20 fime
Y AT 2| BH ST T § STEHT A S H Hl 37T
T T T A TRT AT ST F GHT W MG T TABA
oA W T W AE F T T I GAT RS TS B ol
ofT| AN e W AT & WHT Sehie T ol

T JANH F B H @S I TAR
I AT T GeAdT ol FRed HAom & Hel ST T

AT % T AR o frare e g A "

25.  On 27.01.2009, further cross
examination of this witness was done, the
relevant extracts of the depositions are read
as under :

"§ AE A SO ThodEod o A A
foramft off o 3 wear 87 off 1o stfat & It o 3 97
are 7 2 foF § S Sft &t g aa At off @ A R
AT W A gt off| e @ S 3 9 gt T 6 g
ST % FRg | geel! aR I8 S R ST qre am
T & SR A AT H A Teell I/ AT T IRALNS
T B9 % G F 9qm g @ & 7w 6 ¥ v a
BLERECEE IR

Y T Sft B ST ST § A ST s oft
for fraé 89 e  forameft off @ mame 3 war fF afy ®
T | I8 9 TE fodt @ # sEeht FiE aste @ qar
TepaT| Afe T St T A T § WG e 3 At
T e forelt & Suehl i3 aSTe F FaT GehaTl AT
T B WA TS U € 9RER § 9 0 € e wd
&)

AR § & e W aeeH, BEd 9
THE T TS, I Ta, Wb F2gd o antear off
3R AT AR W Fg A T T 9 5 o s
W ERAR o1 HY ThodTEedtRo # &I foramly o #4
T Sft | T S § 78 A santt off o e st
R ERER o Al S S A W SIH # F% o T8
forelt dF & saehl IS dIste TEl AT TohdTl ST T |
o T forelt ot =afer 3 R T2 fora e

AT AT US| AT & T & T4 |1 1 &

ST 3 @ @ o ol SRR (FaR) J +ft | s @
@ o o qe ¥% A1 T R @ e @ o
1 | T 9T IR ARG T 3 g At T ofh
AANHHE | FI fed g7 F el d g
3T X T TAR B W ST 9| THR HeR T WL qEETST
M FI AT | 3\ Fpare W& N @R H W wwH
AR TSt el & AR 7 F T8 A Wi T g &
TR FH A AW ATl fohe S A/ o F e A wehan
U 91§ YR Hash 39 THI ST T o1 S A wig
IRTHA I HASHME THSH ToREE o T ST AT i
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off & T 9 3R ST A T F e o AT AU T H
e TSI < L o e
UM % <L § T & 915 7 F A 5

foram or & & oIaT "ok B9 AT Wl EN ¥ A 9|
TAEE W W W ufg B fFe 9 ® R Ew
TANSTAM T ST I AT W 9IE B A R T W A
Safert i3 A T2t i off 3 T & geu & W
ofT| 38 A TH T H &l T3 T HISG T B HASH
T HY TS o 33T of ST <l o1d UTH T o iehigR
© et T off| TRt T fF g3 e T 2

......................... XX,

HIFT aeT o IR | G Tl (ehe @ oM

eI, Tofed T ufer B UE o @ ¥ TR
areer S fad o segEn § 3 frar e, W, W
g AeHE 3TeUM, Yehd weTed, TOEER F O %
Raatms, @t it g g7 A g R S % wrey |
Tan fowg el offl w0 =1 6 3@t fod o=
foramft offl 7o g SRt TE ® o | A g
THRHTT TR Raet® o SfoTHo =mTer ¥ W W @
CRCIEH|

T % THT W TS Heme i 37 36 o,
Ted $it 38 T, viera it 32 o, gewha di 28 T,
TR 18 A, T F 14 ad oy ot # ww
ot gt S 1 T T e 3 T fSeeh Qe A
T 3t oft| femmet oft wreaT Tore ST e STt 3 iy
TR T ST o) ST STelt T SR e TR S o
qfer 1 89 98 s fown & off St T A A S
@ oftl afe gfer 7 7@ § T i A o A e
e fe@mft @ § gueh! Sigaste & oar dehdn|

A gferd A9 g F TEEH % 5N TS
g i Rufa Sief @ go e @t off, sar & o afs
qferd o TR Aot § gAN @ B i fufd St & w
T 3@ oft T TR § T foErt ® 9§ sweht
ESERNREGIRETI

........... XX

3 g1 off Terq ® TR v Tt Atk St et
T ISR o ST T T SITSIIEY, IITesll, |1 3 g9ele S

| AT | 2, 3 A 39 whd ek TR det g
AU & a7 89 3T1eT sAfehal ¥ | i ARdie et S-et

F T T & foram an'”

26. On 21.5.2010, additional charges
were framed under Sections 504 & 506

against the accused-appellants and de novo
trial was permitted by the Trial Court.
Pursuant to that when this witness was
recalled on 7.6.2010, he deposed that on
5.2.2006 at about 11.00 PM, about 8-9
unknown miscreants carrying lathi,
country-made pistol, danda & ballam came
to his house. They had covered their face.
They took out Sarafat and threatened us of
dire consequences. He further deposed that
when he came out of the house, the dead
body of deceased Sarafat and Soni, were
lying on the brick road (khadanza). The
persons who were present there had told
him that some unknown miscreants had
killed Soni by throttling and Sarafat by
beating. In cross examination also he
deposed that some unknown miscreants had
committed the murder of deceased Soni &
Sarafat. This witness were declared hostile.

27. Anwar (PW-2) who was also an
eyewitness to the incident. The relevant
extracts of his depositions of examination-
in-chief as well as the cross examination
are as under :

“4.3.09
Al SET wE/HAT FARE et Iy 52 A

/3T TTH 3FHERIL AIET AT TEGHT Sl 7

gyy s9E fFm fF Ko 5/6.02.06 i
Tt =TE ot § T % Heb T SA3T AT AT TR G §
TN % WhH ¥ IR IEehT et T 1 @l e #
I, BF 9 g 93 A EW T 0% I ASh
FIEE, TU, IFE, FAA, TR I IhH A WX
FT T A T F g G H AR B g 3T
3o BTl o sootd o dTel S8 9| &1 S IS e o
e 21 & que A qafm™ G A ded WA R o
o T IRIHA & A V-9 2| TS qH 1 1 HId
e 3aR | I wfl A IWHd B SeeE 33T
IR 3 O 31T of T | Gt i oft e o T 9 W
a1y S F AT off e T W T A IR ot W
ITeRT @ 81 &9 Tt T 9% amhr iw i AT 9 I
QT | @ ol
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R W & wee ¥ At @it 3 we

AN o¢ e 30 AhH H TG T G il die-dfie
T F | TR T A S T I
ASH HIEE, TO, WIhH, S T FIH Hl GH Fel
o 3281 31 3N T TTer o TTY THereRt Iwd o 9T it
BT T offl

examination by all the accused

T T & IR A O S A W F A7 T o
TBars 1 offl I TEdrs W H TSN % HH W off TR
o7 ST oft T e AT FehdTl ST 89 o S8 ST deh 3
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ISR ST Tierlt T 311 Afe < St 7 =1 o W awH
e foret a & saeht S aefe T aar geRd

et # e o aet @ TR Y Nerdt = uie T
BTt S fireft ==t 21 # sRiea, © 9 formea % a2
ST 9T & AT AR W qE A Y T S S
A H A€ A1 TEN aart off for ST qH <M1 i Hid % =
IAR )

Y = S R S S H g o S off
or 3wt ST ST ol 3BT SATTRH o S 3 T of TR
| 3fE g St I 91a W A foet o § geehr
TS T8 Tt =T ekl

Y 2m S o7 9% o ot San o fo |l
= off T o T A T e S A W = T W T
ot ar & guehl SIS oeTe e s wewal

9 0 St Y I8 S ot Sl off o S
I off ST T W AT T 9 A U St ¥ I o W
TR | T foret & ot H SHeh! hig asTe &l ST Hehdll

HY U ST BT 3T S | I8 o st off foR 7w
avft ¥ g ot N 1 AT o TR s UIET F @ or
afe T St 3 I8 T A A T ot ar § seeht B
EEE G RC ||

BT U SfT T 3T S AW A o1 o & oft
o T S| % M H T ST o< ek auft
I F | 3T die die o e < ol afs g St
W T I a1 21 foredt dt & g5eht g aote 2 oar
kel T S | GO SfY T gedT T et o7 foret R

ST AHAT bt B @ o HY gt s
FT Ig T Tl e o 7 < ke o 3 T 3w 4
I Qe St ¥ W s § 98 o foret ® @ # gueh
ESRERERIREC |

TSI BTEE T IS A M 7 T 2
M H AN a1 e I A A AR T A 39
HHM T T & a8l S A1 S w71 S
T foraTe ot & ST g § 9 R o )

S WA N R JANAE AR S 39 a5
Tt At A T & wRdie T W W@ o Ty ¥ 9wg "R
® A AL " G AT qAfmE F de-ge § ardte
T offt T E qAEE F IRd & W e §
aRdte T it off Faet hg T A T T FI9 30 TTH
U St 2Ry AT &t off foh qeAle e 3 Iwd i g
| f SO St F W S H IR Y g A ST ST
T forelt o & w9t 1S awre T st el

H T S S W W gedrs ot 3
o T for arel T Tert § e uit off o fow & oft

@ o g o S8 99 TS % W ¥ W,
foTTeha 9 YRIA HISE o ST ART e | SThT 3 TSk
o =R H B B A R ST T e e s
s BRI 9B 3 e

AN I % /R i 3: e 7 ®
9| 37 Ut ®: e § T M I AT T8l 0 IR 6
AR SR T 3T AR S T TR A I 8 e W s,
Hiew 37, e 9 (Sic) 3T ™ A I AR A TEH |
= T SR H ST EH § I T W F S AN e
T TS T T 2 S gfere STRAT off F S = off @ e
feRa oM gfe® @ 1 A-ar i ot el ot gfee &
T § T o g geie o |d |a |1 o de @ o

TR T |1 IR FR F (FloweT) & of =AY off "

28. This witness was also recalled
after amendment of charges under Sections
504 & 506 of IPC and turned hostile.

29. Dr. S.P. Singh (PW-3) who
conducted the post-mortem of both the
deceased was cross examined by the
accused-appellants and he withstood the
depositions made in the examination-in-
chief.

30. SI Resham Singh (PW-4) deposed
on oath that on 6.2.2006 he was posted as
Sub Inspector at Bahsuma Police Station.
On that day, FIR No.16 of 2006 under
Sections 147,148,149,302 IPC against
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accused persons was registered,
investigation of which was taken up by
S.H.O. himself. He reached the spot with
the  police  force, prepared the
Panchayatnama of deceased Sharafat and
Soni upon the orders of senior officers.
Panchayatnama of deceased Sharafat was
in front of him which was in his
handwriting and signature, he had
appointed panchas and had obtained
signatures of panchas which was exhibited
as Exhibit Ka-4. All the papers related to
this  Panchayatnama were in  his
handwriting and signature. The witness on
seeing the letter R.I, letter CMO, challan
dead body, form number 13, photo dead
body and sample stamp, said that all these
were prepared at the time of
Panchayatnama and were exhibited as
Exhibits Ka-5 to Ka-9. This witness further
stated that the dead body was sealed, on the
spot and sample stamp was taken and the
dead body was handed over to Constable
Satpal Singh and Constable Brahm Singh.
After this he filled the Panchayatnama of
deceased Soni which is Exhibit Ka-10, and
seeing the letter R.I, letter CMO, challan
dead body, form number 13, photo dead
body and sample stamp on the spot itself,
he said that all these were prepared at the
time of Panchayatnama and were exhibited
as Exhibits Ka-11 to Ka-15. Both the dead
bodies were handed over to Constable
Satpal Singh and Constable Brahm Singh.
Thereafter, this witness along with S.O. and
other police officials went in search of the
accused and surrounded the accused Farukh
and Mursarat and caught them. From the
possession of accused Farukh, they
recovered the popular stick (danda) and
blue coloured scarf of deceased Soni which
was used in the murder. These were sealed
and stamped on the spot. The S.O. wrote
the recovery memo, on which all of them
got their signatures done. The signatures

and thumb impressions of the accused were
also taken on the same. This witness
identified this report as being in the writing
and signature of Devendra Kumar. This
was exhibited as Exhibit Ka-16. The
witness further stated about the blue
coloured chunni that it is the same chunni
which was recovered from the possession
of accused Farukh, with which accused
Farukh had stated that he had killed
deceased-Soni. The chunni was exhibited
as Exhibit-1 and the bundle of cloth as
Exhibit-2 and yellow coloured chunni was
exhibited as Exhibit-3.

31. PW-5, Constable Prem Singh, was
a formal witness. He deposed that he had
recorded the chick F.ILR. No. 15 of 2006
which was in his handwriting and signature
on which Ex. Ka-17 was given.

32. Jiju (PW-6) deposed on oath that
accused Ibrahim, Farukh, Mussarat, Ayub,
Sannuar, Kayoom and Shaukeen who were
present in the court had not killed Sharafat
and Soni rather 13 to 14 unknown
miscreants had killed Sharafat and Soni.
The same miscreants had come with guns,
axes and sticks in their hands with intent to
loot and when Sharafat resisted, they killed
him. This witness further deposed that
some miscreants were dragging the girl
Soni. When the family members tried to
stop them, Soni was also killed by them.
On hearing the noise, there was a stampede
in the village, so the miscreants ran away
without looting. The dead bodies of
Sharafat and Soni were lying on the brick
road (khadanja). This witness was declared
hostile by the prosecution.

33. Liaquat Ali (PW-7) and Yamin
(PW-8) had also deposed on the line of
PW-6 and were declared hostile.
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34. SI Devendra Kumar (PW-9)
deposed as under :

a1t feeR 19.07.12 & weft <o FAR
THo3TSo M FHidaTell derd el Jerazret i 3o
fears it STerges o foram R

f@ts 06.02.2006 = & o SEeH
T IYURE IE W AT ATl B AR THodATo qATd oMl
39 feq E’o?:?ol:fo 16/06 =T qra
147/148/149/302 =ms. 9. wt. s9m wre@
o T W WIS WA 9 HEw ge n ek
forerermr oY gro oRwr At T offl o FEtad @ T
WS I oA fueh I AT FHASTG dhL fad=qT o
wEEL g1 39 foA ardt i qEn f A Se A
fera i1l SiEr Y Tohe AT IS WH ITGHAS HT AT
W gy TR fomam mam qor IE i uweAseR W

@t/3m i o sar e fRam qom 9 9 @ B
HEAT TS T TR AT A et 7 mehr e @
T TS A 1 [ T FaRm A9 dIr fma

TN TS T 9T HAS ' 31/9 B W wH @
ST 9 I TEATER ¥ B SO0 @HU 9 2| U 9

F AR IATEd AT gl 3@ W NE #-19 gren
T 3t o AfgT wreE 9 qHtd & e R
oT| s SRR H1E@ & Fosl § TSl H T Sl
St g § AN R m em 7w g e fr Ay
WS g3l qAT SRR THLT & Fool § &l H TIH
TF AT TSl AHE! HT SUNG AT oA Wik T A
SRS T e qAR Y| e TErEe 9T s e
yexl & 16 8 W d@ 9 gEAEw § ¥ AU @ F
TEAE TATEd FA gl I fT APgE wew F
T % = sifea fRa fmts 07.02.06 & as
YARA & At AT HT e AT fOE I g3l 19w
TR % IHR T AE =1 5 T 3R TG H FR0T
i U TES 7| icreRt ST % IO 9T AT =1 g
AT off g AT HROT IH YA § AR I T 3773 AT
% FOT A1 A T HSE BE SHSAT F T [
e o1 a9 &t R g 3t for e Tgdre @
Yt €/ e fiT, €/ & aara st R
feis 08.02.06 =+ @t & aH

fmsa &1 s sifea fem @ qeit oEs gEa
el =1 S Afa foram)

@ 09.02.06 & g At & "7EHH
UMW FheLIT AT &l G MG S 9 AT

ST Siferd R qen el womare ave fiE %
s sfea fR femw 15.02.06 =t gafa &
gaaT T ANMIE T, WA FAAH w Sdfrew
T o o o Fedr il SR A9 % s sifed
T

e 16.02.06 = q@ier #Hf gam 1 ™
ARIE AT H A & §T &F Wg & TH H
TEAHT e W FREAR foram qom o 8o 3 s
sfera for

ferw 18.02.06 1 ga® IwA o
gfceT T % =TT AT % TETEH STEEH, T
S % s sifeRd foRdt

femter 22.02.06 =T =T TETEH HERRK
foe, qwahm it anf, % s sifea R qun
3 fiF I Aew W F Y w9 A A S ard
FEe qaue & s sifea for qamt oo
T FAHTT TaTe PR geAr wrd diee wréw e &
HYR T AHIHET % faeg I a@sll drferd o
TAT AT 0 I foeg =mare Ifvd fRm mm
ARG 0 T W 3/7 W A T g’ 2

AT AT gl o o wet #-20 srer @ "

35. In cross examination, this
witness deposed as under :

"HEAT T4 % WRE a1 H ¢ HeAT T FH
T A B G SATAT AT AT AR A A G
A e ot Terelt = wmse i ek TR a9 A
T form WY g g Wt wE st weRt #-16 &
FE Wl qANHH e JU@ & IREAaR FH #
T AT A1 S8 F Tk Gl bl SHaHT 1 T Hfha
& foram mm 1 g Rwar 3 SumeEht 1 EHT %l
smeft gl F-16 # & frnm mm =4 wwr fE
Hrodte ¥ B A4 71 T, A & T THETE & A
Tlieor ¥ AL WS AT | @ A WS § @t
Tty St R

TANTH FT&E, Tad & TG L &
TR o ¥ W@ Ad qHE S ¥ @t @ Ay off
€t @l 1 qr W wmE g AT H oW A g 9w

FET TTad & o 89 gl swrfardt 9 9T SR it @,
3T St & et A1 fopam @ 7 e off e ® TR
FIEE d1 O ©H JAH 9 Tdeh IAHA H ST b
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frard foram 1 &1 3t 3= JE o oS3 3
ECUEISIERER CIURIEIRERIl

%d SRS Yoyt #-16 # ifha, "Hiw
W AW S AT AT % TETEH I TaTe! a9 1 FHel
IS AT T TETE AR TeT g

A AT AT ST o TETEH % A O fore AT 8
37 Raetr gferd Tepeiv e # g 1% Frare &
Eal

FaA AR FR 7 I @A 161
ol 3 qAH G gk IwG F AT AT ge
2T T AE & R g T B

A Ut forel o i TaTE SeR A wheet A
T form R T & i W & SR T FE e © TR
AT M 1 = 161 Hiemedie =1 foran & afe e A
T s fean € for 89 SEeRt s T fo at et fean
Bl S7ST TNt WIST HeRGHTAN AT IR H L | e
B UH W 9 AR MR ¢ 6 39 8 @ el Uh
TF. 377537, ATaT T8 a1 36 IR o Raarrs g3 offl 98
T g ferd=mT <Y g1 A8 e T § R 8w sl
oM T SIEH AT N SR A ¥ gaT AT T S
foram"

36. Thereafter, the statements of the
accused-appellants under Section 313
Cr.P.C. were recorded, in which all the
incriminating evidence was put to them.
They denied all the allegations and stated
that they were falsely implicated in the
present case.

37. Thereafter, the Trial Court vide
impugned judgement convicted the
appellants and sentenced them to life
imprisonment as mentioned above.

38. Learned counsel for the accused-
appellants submits that none of the
witnesses have supported the prosecution
case. No one has seen the incident and it is
a case of circumstantial evidence where the
chain of evidence is not complete. All the
eye-witnesses i.e. PW-1, PW-2, PW-6, PW-
7 & PW-8 were declared hostile and have
not supported the prosecution version.

39. Per contra, learned A.G.A. has
argued that the incident occurred on
5.2.2006 at about 11.00 PM in the house of
accused-appellants which is in front of the
house of the informant. A prompt F.LR.
was registered just after three and a half
hours on 6.2.2006 at about 2.30 AM (night)
while the distance of police station from the
place of occurrence is about six kilometres.
The F.I.LR. was registered as Case Crime
No. 16 of 2006 under Sections 147, 148,
149 & 302 of IPC against Ibrahim, Farukh,
Ayub, Sannaur, Kayoom, Shaukeen,
Mussarat and two unknown persons. It is a
case of honour killing where the accused-
appellants  have  killed their own
daughter/sister, namely, Soni aged about 16
years and brother of the informant, namely,
Sarafat, aged about 22 years in their house
as they were having love affair and accused
— appellants were against their relationship.

40. Learned A.G.A. further submits
that in the F.I.R., it has been stated that the
accused — appellants had already threatened
to deceased-Sarafat and his family
members for dire consequences as both
Sarafat and Soni were having love affair
with each other. The informant had
proposed marriage of his brother Sarafat
(deceased) with daughter/sister of accused-
appellants but on 5.2.2006 at about 11.00
PM, the accused-appellants, having country
made pistol, lathi, danda & ballam in their
hands, came assaulting the girl and stating
that she had illicit relationship with Sarafat
and forcibly took Sarafat in their house.
This incident was seen in the light of gas
lamp and torch. The incident was not only
seen by the informant (PW-1) but also by
other eye-witnesses, namely, Anwar (PW-2)
and other persons. Brother of the informant
was killed by the accused-appellants. After
lodging of the F.I.R. the police came and
recovered two dead bodies from inside the
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house  of  accused-appellants.  The
Investigating Officer (PW-9) prepared the
topography report (Naksha Nazri). It is
mentioned in the Topography Report (Ex.
Ka-19) dated 6.2.2006 that the dead body
of Sarafat was found inside the room of the
house of accused-appellants while the dead
body of Soni was found on a cot in the
varandah of the same house. The
Topography Report was exhibited as
Ex.Ka-19 and proved by the Investigating
Officer in the Court. Clearly dead bodies
were found inside the house of the accused-
appellants, therefore, the burden of proof is
on the accused-appellants under Section
106 of the Evidence Act.

41. After hearing the rival contentions
and going through the material on record,
we find that section 106 of the Evidence
Act read as under :

“When any fact is especially
within the knowledge of any person, the
burden of proving that fact is upon him.”

42. In Trimukh Maroti Kirkan Vs.
State of Maharashtra, (2006)10 SCC 681,
the Apex Court has observed as under :

“12. If an offence takes place
inside the privacy of a house and in such
circumstances where the assailants have all
the opportunity to plan and commit the
offence at the time and in circumstances of
their choice, it will be extremely difficult
for the prosecution to lead evidence to
establish the guilt of the accused if the
strict principle of circumstantial evidence,
as noticed above, is insisted upon by the
Courts. A Judge does not preside over a
criminal trial merely to see that no innocent
man is punished. A Judge also presides to
see that a guilty man does not escape. Both
are public duties. (See Stirland v. Director

of Public Prosecution 1944 AC 315 quoted
with approval by Arijit Pasayat, J. in State
of Punjab vs. Karnail Singh (2003) 11 SCC
271). The law does not enjoin a duty on the
prosecution to lead evidence of such
character which is almost impossible to be
led or at any rate extremely difficult to be
led. The duty on the prosecution is to lead
such evidence which it is capable of
leading, having regard to the facts and
circumstances of the case. Here it is
necessary to keep in mind Section 106 of
the Evidence Act which says that when any
fact is especially within the knowledge of
any person, the burden of proving that fact
is upon him. Illustration (b) appended to
this section throws some light on the
content and scope of this provision and it
reads:

(b) A is charged with traveling on
a railway without ticket. The burden of
proving that he had a ticket is on him."

Where an offence like murder is
committed in secrecy inside a house, the
initial burden to establish the case would
undoubtedly be upon the prosecution, but
the nature and amount of evidence to be led
by it to establish the charge cannot be of
the same degree as is required in other
cases of circumstantial evidence. The
burden would be of a comparatively lighter
character. In view of Section 106 of the
Evidence Act there will be a corresponding
burden on the inmates of the house to give
a cogent explanation as to how the crime
was committed. The inmates of the house
cannot get away by simply keeping quiet
and offering no explanation on the
supposed premise that the burden to
establish its case lies entirely upon the
prosecution and there is no duty at all on
an accused to offer any explanation.”

43. 1In view of the evidence that has
come on record, the accused persons had



4 AllL Ibrahim Vs. State of U.P. 857

taken deceased-Sarafat to their house while
beating  her  daughter/sister,  Soni.
Thereafter, the dead bodies of both the
deceased were found inside the house of
the accused-appellants. The topography
report (Naksha Nazri) duly proved by PW-
9, the Investigating Officer, also shows that
the dead bodies were found inside the
house of the accused-appellants. Therefore,
the burden to show as to what happened
after the accused persons taken the
deceased to their house and subsequently
the dead bodies of the deceased were
recovered from the house of the appellants
would shift on the accused-appellants as
these facts were only within the knowledge
of accused-appellants and they were failed
to discharge the burden under Section 106
of the Evidence Act. Therefore, we are
agree with the arguments raised by learned
A.G.A. for the State.

44. In the postmortem report, external
injuries found on person of deceased Soni
are mentioned as “both hyoid bone
fractured” and “both lungs were swollen
like balloons”. In the post-mortem report,
earlier it was mentioned that the cause of
death was ‘Asphyxia as a result of
strangulation’ but later on correction was
made in the post-mortem report and it was
mentioned that the cause of death was
‘Asphyxia as a result of ante mortem
hanging’.

45. It is case where both hyoid bones
were fractured which is a case of
strangulation and not of hanging and thus
opinion of the Doctor is not acceptable as
further evidence has come that both Sarafat
and Soni were killed even as per the
depositions of PW-1 and PW-2.

46. Postmortem of deceased Sarafat
was conducted and eight injuries were

found on person of deceased Sarafat. 2 to
11 ribs were fractured and right lung was
also lacerated due to the injuries. The death
of the deceased was due to haemorrhage
and shock. Panchayatnama/Inquest Report
was prepared on 6.2.2006 at 3.30 AM
(night) and in the Inquest Report it has
been mentioned that the same was prepared
in proper light and the dead body of
deceased-Sarafat was found inside the
room of accused-lbrahim at 5.15 AM on
6.2.2016. The Panachayatnama/inquest
report on the dead body of the deceased-
Soni was prepared and in the inquest report
it was mentioned that the deceased was
murdered by throttling her neck and the
dead body of deceased-Soni was found in
the verandah of the house of the accused-
appellant. The inquest report was prepared
just after few hours of the alleged incident.
Therefore, as per the inquest report of both
the deceased, the dead bodies of deceased,
Sarafat and Soni, were found inside the
house of the accused-appellants and the
same has been corroborated by the
depositions of PW.-1, PW.-2 and P.W.-9 in
their examination-in-chief and cross-
examination.

47.  On 17.08.2006 charges were
framed under Sections 147, 302/149
against all the accused persons and the
depositions of P.W.-1 (informant/brother of
deceased-Sarafat) was recorded on
06.01.2009 and he has supported the
prosecution case, he was cross examined by
the defence on 12.01.2009, 21.01.2009,
27.01.2009 and has proved the contents of
the F.LLR., Panchayatnama/inquest report,
recovery of dead bodies as well as weapons
used in the commission of crime. Thus,
P.W.-1 has supported the prosecution case
in his examination-in-chief as well as in the
cross-examination but in what
circumstances the then Presiding Officer
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again amended charged vide order dated
21.05.2010 under Sections 504 and 506
IPC while these sections were not
mentioned in the charge-sheet dated
22.02.2006 and the learned AGA has
further submitted that on 22.02.2006, the
charge-sheet was submitted under Section
147. 148, 149 and 302 IPC only and
charges were framed on 17.08.2006 under
Sections 147, 302/149 IPC and
examination-in-chief of P.W.-1 was
conducted on 06.01.2009 and cross-
examination was done on several dates
thereafter. The last cross-examination was
done on 27.01.2009 and P.W.-1 has
supported the prosecution case and not
turned hostile till then. On 21.05.2010, the
charges were amended in lesser punishment
sections i.e. Sections 504 and 506 IPC and
the trial court permitted de novo trial as his
examination-in-chief was to be recorded
only with respect to Sections 504 and 506
IPC i.e. ‘Intentional insult with intend to
provoke breach of peace and criminal
intimidation’. However, the learned trial
court conducted de novo trial under all the
Sections i.e. 147, 302/149, 504 and 506
IPC rather than only with respect to
Sections 504 and 506 IPC. Thereafter, the
informant have not denied the murder of
the deceased but they tried to twist the
story which is not reliable while P.W.-1 has
already assigned motive on the appellants
for committing murder of both the
deceased as honour killing and only in his
later examination-in-chief he has stated that
some unknown person have committed the
murder. P.W.-1 has not denied the totality
of the incident as well as the presence of
the accused persons on the spot. The Trial
Court should not have permitted de novo
trial in the present case.

48. In Willi (William) Slaney Vs.
State of Madhya Pradesh, 1955 SCC

OnLine SC 34, the Supreme Court has
observed as under :

“24. Next, sections 226 and 227
show that errors in a charge, and even the
total absence of a charge, do not vitiate a
trial from the start so as to render it no trial
at all as would the absence of sanction
under section 197. This is evident because
these errors and omissions can be remedied
at any time during the course of the trial in
the sessions Court (section 226) or even at
the very end of the trial (section 227), and
when this is done the trial need not proceed
de novo but can go on from the stage at
which the alteration was made provided
neither side is prejudiced (section 228).
That is conclusive to show that no error or
omission in the charge, and not even a total
absence of a charge, cuts at the root of the
trial. The proceedings up to the stage of the
alteration, which, as, we have seen, can be
at the very end of the trial, are not vitiated
unless there is prejudice; they are good
despite these imperfections. That is
impossible when the error is so vital as to
cut at the root of the trial. It follows that
errors in the charge, and even a total
absence of a charge, are not placed in the
non-curable class.”

49. In Madhusudan and others vs.
State of Madhya Pradesh, 2024 SCC
OnLine SC 4035, the Supreme Court has
observed as under :

“21. The case materials nowhere
indicate that the Court intended to alter the
charge and it is unlikely that the altered
charge was formally framed, read out, and
explained to the accused. A Court may alter
or add to any charge before judgment is
pronounced but when charges are altered,
opportunity must be given under Section
217 of the CrPC, both to the Prosecution
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and the defence, to recall or re-examine
witnesses in_reference to such altered
charges. More importantly, in case,
charges are altered by the Court, reasons
for the same must be recorded in the
Judgment.”

emphasis added

50. In Rajesh Yadav and anr. Vs.
State of U.P.,, (2022) 12 SCC 200, the
Supreme Court has observed as under :

“21.The  expression  “hostile
witness” does not find a place in the Indian
Evidence Act. It is coined to mean
testimony of a witness turning to depose in
favour of the opposite party. We must bear
it in mind that a witness may depose in
favour of a party in whose favour it is
meant to be giving through his chief
examination, while later on change his
view in favour of the opposite side.
Similarly, there would be cases where a
witness does not support the case of the
party starting from chief examination itself.
This classification has to be borne in mind
by the Court. With respect to the first
category, the Court is not denuded of its
power to make an appropriate assessment
of the evidence rendered by such a witness.
Even a chief examination could be termed
as evidence. Such evidence would become
complete after the cross examination. Once
evidence is completed, the said testimony
as a whole is meant for the court to assess
and appreciate qua a fact. Therefore, not
only the specific part in which a witness
has turned hostile but the circumstances
under which it happened can also be
considered, particularly in a situation
where the chief examination was completed
and there are circumstances indicating the
reasons behind the subsequent statement,
which could be deciphered by the court. It
is well within the powers of the court to
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make an assessment, being a matter before
it and come to the correct conclusion.”

51. Deposition of P.W.-1, both in
examination-in-chief and Cross-
examination, cannot be discarded on the
basis of his deposition made in the later
examination-in-chief being conducted after
amending of charges under Sections 504
and 506 IPC.

52. Examination-in-chief of P.W.-2,
Anwar, was recorded on 04.03.2009 in
which P.W.-2 has deposed as eye-witness
account as mentioned in the F.I.R. and his
cross-examination was done on the same
day. In his cross-examination, he has also
deposed that he has seen the incident in the
light of gas lamp as well as torch and also
deposed that both deceased Sarafat and
Soni were killed by the accused-appellants.
Thus, P.W.-2 has also supported the
prosecution case by deposing on
examination-in-chief as well as cross-
examination. Later on, when the charges
were amended, after a gap of four years of
the previous charge, on 21.05.2010 P.W.-2,
though he only has to depose in respect of
amended Sections 504 and 506 of IPC, yet
he has tried to deny the alleged incident.
However, he has admitted that both the
deceased were killed and has not denied the
topography report/Naksha Nazari. Thus,
depositions of P.W.-2 in later examination-
in-chief recalling the testimony in respect
of offence under Sections 147, 302/149 IPC
and stating that there is no incident
occurred as well as the accuse-appellants
have not committed the murder of both the
deceased, cannot be relied upon when the
accused-appellants were acquitted under
Sections 504 and 506 IPC.

53. Dr. S.P. Singh (P.W.-3), who has
conducted post-mortem on the dead body
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of the deceased has proved the post-
mortem report and mentioned all the
injuries which were found on the person of
deceased-Sarafat aged about 22 years. This
witness has also proved all the eight
injuries which were caused on person of
deceased and also mentioned that there was
fracture of 2 to 11 ribs and right lung and
peritoneal were also found lacerated. This
witness has also conducted post-mortem on
the dead body of deceased Soni aged about
16 years and it was deposed that ligature
mark were found on the neck and she died
due to asphyxia. This witness has also
deposed that the injuries found on the dead
body were of 11 O’ clock in the night of
05.02.2006.

54. There was no question from the
side of the defence as to whether it is a case
of strangulation or hanging. In the post-
mortem report, both hyoid bone were
fractured and the defence has admitted that
both the deceased were murdered.

55. S.I. Resham Singh (PW-4) has
proved the Panchayatnama and also
deposed that the first information report
was lodged in his presence in police station
at 02:30 A.M. (night). Learned AGA further
submitted that in a suggestion given by the
defence, P.W.-4 deposed that the arrest and
alleged recovery are not forged.

56. P.W.-5, namely, Constable Prem
Singh has proved the first information
report, the chick report as it was scribed by
him and the F.I.LR. was registered as Case
Crime No. 16 of 2006 under Sections 147,
148, 149, 302 IPC (State vs. Ibrahim and 6
others). The F.IR. was exhibited as
Ex.Ka.17.

57. Prosecution has also produced
P.W.-6, PW.-7 and P.W.-8 as eye-witnesses,

however, they became hostile. It is
submitted that their testimony cannot be
relied upon as they have not provided
motive on any other person for committing
the murder of the deceased, though, P.W.-1
and P.W.-2 have supported the prosecution
case.

58. S.I. Devendra Kumar (PW-9/10)
has proved all the documents procured
during investigation. He has also deposed
that both the death bodies were found
inside the house of the accused-appellants.
This witness has also proved the
topography report prepared by him.

59. In Bhagwan Dass Vs. State of
(N.C.T.) of Delhi, (2011) 6 SCC 396, the
Apex Court, showing concern over honour
killing cases, has observed as under :

“9. Many people feel that they
are dishonoured by the behaviour of the
young man/woman, who is related to them
or belonging to their caste because he/she
is marrying against their wish or having an
affair with someone, and hence they take
the law into their own hands and kill or
physically assault such person or commit
some other atrocities on them. We have
held in Lata Singh v. State of U.P. & Anr.,
2006(3) RCR (Criminal) 870 : 2006(3)
RCR (Civil) 738 : 2006(2) Apex Criminal
670 : (2006)5 SCC 475, that this is wholly
illegal. If someone is not happy with the
behaviour of his daughter or other person,
who is his relation or of his caste, the
maximum he can do is to cut off social
relations with her/him, but he cannot take
the law into his own hands by committing
violence or giving threats of violence.”

60. The submission of learned counsel
for the appellant that the conviction of the
appellants is not sustainable as all the eye-
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witnesses i.e. PW-1, PW-2, PW-6, PW-7,
PW-8 have been declared hostile cannot be
sustained in view of the fact that both PW-1
and PW-2 have supported the prosecution
case as well as version of the First
Information Report in their examination-in-
chief as well as the cross-examination done
on several dates prior to the recall of
witnesses which was after a gap of about
one year when charges were added under
Sections 504 & 506 of IPC and de novo
trial was permitted. The scope of the Trial
Court was limited to recall the witness only
to depose so far as added charges under
Sections 504 & 506 of IPC are concerned.
We found force in the argument of learned
A.G.A. in view of the decision in Willi
(William) Slaney (Supra) that trial need
not proceed de novo but can go on from the
stage at which the alteration was made. We
also find support from the decision in
Bhagwan Das (Supra) wherein the Apex
Court has observed as under :

“No doubt Smt. Dhillo Devi was
declared hostile by the prosecution as she
resiled from her earlier statement to the E
police. However, as observed in State: vs.
Ram Prasad Mishra & Anr. :,

"The evidence of a hostile witness
would not be totally rejected if spoken in
favour of the prosecution or the accused,
but can be subjected to close scrutiny and
the F portion of the evidence which is
consistent with the case of the prosecution
or defence may be accepted.”

Similarly in Sheikh Zakir vs.
State of Bihar AIR 1983 SC 911 this Court
held :

"It is not quite strange that some
witnesses do turn hostile but that by itself
would not prevent a court from finding an
accused guilty if there is otherwise
acceptable evidence in support of the
conviction."

Ibrahim Vs. State of U.P. 861

61. It is established law that a man
can tell a lie but circumstances cannot.
Even the witnesses who later on turned
hostile have admitted that both the
deceased person were killed. Though they
have deposed that some unknown persons
had killed the deceased but they have not
attributed any motive on those unknown
persons for killing the deceased. Whereas,
the accused appellants had sufficient
motive as they felt dishonoured because of
the love affair of their daughter/sister,
deceased-Soni with deceased-Sarafat and,
therefore, they killed both of them.

62. In view of the above, we are of
the view that once the examination-in-chief
as well as cross examination of the
witnesses are already recorded and their
evidence is complete, thereafter, if charges
are altered/amended/added, the Trial Court
should restrain itself from permitting the de
novo trial so as to enable the said witnesses
to discard their earlier depositions. In such
circumstances, the Trial Court should
permit the witnesses to depose only with
respect to the altered/amended/added
charges.

63. In view of the above, we concur
with the findings of the learned Additional
Sessions Judge in holding the accused-
appellants guilty under Sections 147,
302/149 of IPC.

64. All these appeals being devoid of
merits are dismissed. The impugned
judgment of conviction and order of
sentence are confirmed.

65. The accused-appellants, Ibrahim,
Kayoom and Farukh are on bail. They shall
be taken into custody forthwith to serve the
sentence. So far as accused-appellants,
Sannuar, Shaukeen, Mussarat & Ayub are
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concerned, they are in jail, hence, no order
is required regarding them.

66. Record of proceedings of the Trial
Court along with a copy of this judgment
be transmitted to the Trial Court within two
weeks.
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BEFORE

THE HON’BLE VIVEK KUMAR BIRLA, J.
THE HON’BLE PRAVEEN KUMAR GIRI, J.

Criminal Appeal No. 1226 of 1983
Ashraf ... Appellant
Versus
State ...Respondent
Counsel for the Appellants:

Sri Arvind Kumar Srivastava

Counsel for the Respondent:
D.G.A,

(A) Criminal Law - Criminal Appeal -
Absconding Accused - Code of Criminal
Procedure, 1973 - Section 302 - Appeal
can be decided on merits where appellant
is absconding and presumed dead, and
record is sufficient - If the case is decided
on merits in the absence of the Appellant,
the higher court can remedy the situation
- Accused cannot claim acquittal on the
ground of faulty investigation done by the
prosecuting agency.(Para - 4,42)

(B) Indian Evidence Act, 1872 - Section 32
- Dying Declaration - Not necessary to be
in Q&A form if certified fit by medical
officer - Statement must be shown to be
voluntary and credible - a truthful and
reliable dying declaration may form the
sole basis of conviction even though it is
not corroborated - Merely because dying
declaration was not in question answer

form, the sanctity attached to a dying
declaration as it comes from the mouth of
a dying person cannot be brushed aside
and its reliability cannot be doubted. (Para
-35,36,37,43)

Appellant Ashraf and co-accused Santosh Kumar
assaulted Nanak Chand - due to prior litigation -
victim gave dying declaration naming assailants
and died - FIR under S. 307 IPC later altered to
S. 302 IPC - eye-witnesses turned hostile - trial
court convicted both under Section 302 IPC -
Santosh died during appeal - Ashraf absconded
since 1990 - appeal heard ex parte with State
counsel. (Para - 8,14 to 23)

HELD:- Conviction under Section 302 IPC
confirmed on basis of reliable dying declaration
and medical/documentary evidence. Hostile
witnesses and defective investigation held
immaterial .Court permitted to decide appeal on
merits in absence of absconding appellant.
(Para - 42,46,47)

Criminal appeal dismissed. (E-7)
LIST OF CASES CITED: -

1. Surya Baksh Singh Vs St. of U.P., (2014) 14
SCC 222

2. Prem Kumar Gulati Vs St. of Har., (2014) 14
SCC 646

3. Jose s/o Edassery Thomas Vs St. of Kerala,
(2013) 14 SCC 172

4. Edakkandi Dineshan alias P. Dineshan Vs St.
of Kerala, (2025) 3 SCC 273

(Delivered by Hon'ble Vivek Kumar Birla,
J. & Hon’ble Praveen Kumar Giri, J.)

1. List revised. No one is present to
press the appeal on behalf of the appellant.

2.  Sole appellant, Ashraf, son of
Abdul Ghaffar, is being reported to have
died as back as in the year 2018 and
Amicus Curiae was appointed. After
perusal of the entire order-sheet, on
19.3.2025 following order was passed :



